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APL	NO.	254	OF	2014	 & 	MA	NO.	104	OF	2014	 & 	APL
NO.	255	OF	2014	 & 	MA	NO.	105	OF	2014

17.09.2014

v.

Customs	House	Agents	Licensing	Regulations,	2004		—	Suspension	of	CHA
license	 —	 Necessity	 of	 Prompt	 Action	 —	 Regulations	 20	 and	 22	 invoked
only	when	urgent	action	is	warranted	—	Delay	of	even	a	month	in	issuing
suspension	 is	 fatal	 —	 Ex	 parte	 interim	 orders	 require	 pressing	 need	 —
Arbitrary	or	belated	suspensions	consistently	quashed.

Securities	and	Exchange	Board	of	India	Act,	1992		—	Collective	Investment
Scheme	 —	 Time-sharing	 membership	 program	 —	 Ex	 parte	 interim	 order
under	§§.	11(1),	11B,	11(4)	questioned	—	Urgency	for	issuing	order	without
hearing	 or	 whether	 it	 violated	 natural	 justice	 —	 SEBI	 may	 alter	 earlier
position	 but	 must	 follow	 due	 process	 —	 Whether	 scheme	 falls	 under	 §.
11AA	 not	 concluded	 —	 Ex	 parte	 order	 set	 aside;	 matter	 remanded	 for
inquiry.

Companies	Act,	1956	 	—	Time-sharing	membership	scheme	—	Whether	 it
amounts	to	Collective	Investment	Scheme	—	Ex	parte	orders	set	aside	for
lack	of	urgency	—	Full	inquiry	directed	—	Appellants	to	maintain	separate
accounts,	 refrain	 from	new	 schemes,	 and	 cooperate	with	SEBI	until	 final
decision.

CIS	 Regulations,	 1999	 	 —	 Collective	 Investment	 Scheme	 —	 Time-share
membership	 scheme	 uncertain	 under	 §.	 11AA(1),	 11AA(2)	 read	 with
Regulation	 65	 —	 Ex	 parte	 interim	 orders	 passed	 without	 pre-decisional
hearing	 —	 Allegations	 triggered	 by	 MP’s	 complaint	 —	 Earlier	 no	 CIS
violation,	 changed	 after	 PGF	 Ltd.	 —	 Interim	 orders	 set	 aside	 for	 lack	 of
urgency	 —	 Matter	 remanded	 for	 full	 inquiry	 —	 Appellant	 to	 maintain
separate	accounts	and	refrain	from	new	schemes	or	asset	transfers.

Article	311(2)	of	the	Constitution	of	India		—	Dismissal	or	removal	without
inquiry	—	Normally	hearing	is	mandatory	—	Clause	(VI)	of	Standing	Orders
and	 second	 proviso	 to	 Article	 311(2)	 permit	 immediate	 dismissal	 in
exceptional	 circumstances	 —	 Ajit	 Kumar	 Nag	 upheld	 dismissal	 in
extraordinary	 conditions	 —	 Tulsi	 Ram	 Patel	 reaffirmed	 the	 exception	 to
audi	alteram	partem	only	in	grave	and	urgent	situations.



SEBI	 (Procedure	 for	 Holding	 Enquiry	 and	 Imposing	 Penalties	 by
Adjudicating	Officer)	Rules,	1995		—	Ex	parte	interim	order	—	Necessity	of
proven	 urgency	 —	 Time-sharing	 arrangement	 suspected	 as	 CIS	 —	 Courts
repeatedly	 set	 aside	ex	parte	orders	 lacking	urgency	—	Tribunal	directed
thorough	inquiry	under	Rule	4	read	with	§.	15I	of	SEBI	Act	—	Appellants	to
maintain	separate	accounts,	refrain	from	new	schemes	or	asset	transfers	—
Final	 classification	 pending	 further	 examination	 —	 Interim	 orders
undervalued	procedural	fairness,	set	aside.

FACTS.	Pancard	Clubs	Limited	and	its	Directors	operated	a	time-sharing	or	
holiday	membership	scheme,	prompting	concerns	from	the	Securities	and	
Exchange	Board	of	India	(SEBI)	that	this	arrangement	might	be	a	collective	
investment	scheme	requiring	registration.	A	complaint	lodged	by	a	Member	of	
Parliament	initiated	renewed	scrutiny,	leading	to	show	cause	notices	and	an	ex	
parte	interim	order	restricting	the	company’s	operations.	The	Appellants	filed	writ	
petitions	and	appeals,	contending	that	earlier	communications	from	SEBI	indicated	
the	business	was	not	a	collective	investment	scheme.	Various	courts	and	tribunals	
examined	the	dispute,	sometimes	granting	interim	relief	while	directing	the	
Appellants	to	maintain	separate	accounts,	refrain	from	launching	new	schemes,	
and	submit	required	documents.	SEBI,	citing	investor	protection,	defended	its	
power	to	issue	interim	measures,	but	was	repeatedly	questioned	on	whether	
genuine	urgency	existed.	The	appeals	were	eventually	disposed	of	by	setting	aside	
the	ex	parte	orders	in	several	instances	and	remanding	the	matter	for	a	full	inquiry	
to	determine	conclusively	whether	the	business	model	truly	falls	under	collective	
investment	regulations.

PRAYER.	

ISSUES	OF	LAW.

Whether	the	time-sharing	or	membership	offerings	constituted	a	collective	
investment	scheme	requiring	registration	with	SEBI;	Whether	SEBI	was	justified	in	
issuing	ex	parte	interim	orders	without	a	pre-decisional	hearing;	Whether	SEBI	
could	revisit	its	earlier	stance	on	the	scheme's	regulatory	status	absent	new	factual	
developments;	Whether	the	principles	of	natural	justice	and	procedural	fairness	
were	upheld.

SUMMARY.	These	proceedings	address	whether	a	time-sharing	membership	
program,	operated	by	the	Appellants,	falls	under	the	collective	investment	scheme	
framework	regulated	by	SEBI.	SEBI	issued	ex	parte	interim	orders	restricting	
operations,	citing	potential	investor	risks	and	allegations	raised	by	a	Member	of	
Parliament.	The	Appellants	dispute	the	scheme’s	classification	as	an	investment	
arrangement,	pointing	to	earlier	correspondence	in	which	SEBI	had	not	classified	
it	as	a	collective	investment	scheme.	Multiple	courts	and	tribunals	considered	the	
matter,	often	setting	aside	ex	parte	restrictions	for	lack	of	demonstrated	urgency.	
Final	classification	of	the	scheme	remains	pending	after	directions	for	thorough	
inquiry,	with	the	Appellants	required	to	maintain	separate	accounts,	refrain	from	
launching	new	projects,	and	cooperate	with	SEBI’s	ongoing	investigation.

HELD.	Tribunals	and	courts	repeatedly	concluded	that	the	ex	parte	orders	lacked	



a	demonstrated	urgency,	setting	them	aside	and	directing	a	full	inquiry.	They	
refrained	from	conclusively	classifying	the	time-sharing	business	as	a	collective	
investment	scheme	until	further	factual	examination.	The	Appellants	were	
instructed	to	maintain	separate	accounts,	submit	required	documents,	and	refrain	
from	new	schemes	or	asset	transfers	until	a	final	decision	is	rendered.

FINAL	STATUS.	Appeals	disposed,	ex	parte	interim	orders	set	aside,	final	
determination	pending.
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